STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF PROFESSI ONAL

REGULATI ON, BOARD OF DENTI STRY,
Petiti oner,

VS. CASE NO. 82-1863

JOHAN H. LeBARON, D.D.S.

Respondent .

N N N N N N N N N N N

ORDER OF DI SM SSAL

1. An evidentiary hearing was held in this cause on Respondent's Mdtion to
Di smiss the Administrative Conplaint herein, at Tallahassee, Florida, on
November 12, 1982, attended by Sal vatore A. Carpino, Esquire, counsel for
Petitioner, and George L. Waas, Esquire, co-counsel for Respondent. An
Admi ni strative Conpl ai nt agai nst Respondent was filed by Petitioner Departnent
of Professional Regul ation, Board of Dentistry, on May 27, 1982, alleging that
Respondent had vi ol at ed subsections 466.028(1)(n), (u) and (y), Florida
Statutes, by exercising influence on a patient in a manner to exploit the
patient for financial gain, by commtting fraud in the practice of dentistry,
and by failing to nmeet the m ni mum comunity standards in the construction of
dentures. The case was thereafter referred to this D vision pursuant to
subsection 120.57(1), Florida Statutes. On August 16, 1982, Notice of Hearing
was i ssued for a hearing to be held on Cctober 20, 1982.

2. On Septenber 13, 1982, Respondent filed a Request for Production of
Docunent s requesting Petitioner to produce the tape recording of the Probable
Cause Panel's neeting pertaining to the Respondent, and, on the sane date, filed
a Motion to Expedite Discovery which was granted by ORDER, dated Septenber 22,
1982, which provided that the time for responding to pending discovery requests
was shortened to on or before October 4, 1982.

3. By letter dated Cctober 7, 1982, to counsel for Respondent, a staff
attorney for Petitioner confirned that the allegations that Respondent had
vi ol at ed subsections 468.028(1)(n) or (u), Florida Statutes, would not be
pursued at the final hearing.

4. By Motion to Dismss Adm nistrative Conplaint, dated Cctober 11, 1982,
Respondent contended that Petitioner had refused to produce the transcript or
tape recordi ng of the Probabl e Cause Panel's proceedi ngs, and that therefore
Petitioner had failed to show conpliance with subsections 455.203(7) and
455.225(3), Florida Statutes.

5. On Cctober 14, 1982, Petitioner responded to Respondent's Request for
Producti on of Docunents stating that Petitioner was not in possession of the
tape recordi ng of the Probabl e Cause Panel neeting of the Board and that
Petitioner could not be required to obtain docunents fromthe Board because the



Petitioner was the Department of Professional Regul ation and not the Board of
Dentistry, and that departnental counsel did not represent the Board.

6. By ORDER, dated Cctober 19, 1982, Petitioner was directed within ten
days to provide Respondent with the requested transcript or tape recordi ng or
in the absence of sane, to provide other evidence that the proceedi ngs of the
Probabl e Cause Panel conplied with subsection 455.225(3), Florida Statutes.
Ruling on the Mtion to Dismiss was reserved pendi ng such subm ssion and any
response by Respondent within five days fromreceipt of same. The ORDER further
cancel | ed the hearing schedul ed for Cctober 20, 1982.

7. Petitioner thereafter on Cctober 22, 1982, took the depositions of the
menbers of the Probabl e Cause Panel in Respondent's case at Tanpa, Florida.
Noti ces of taking the depositions were provided Respondent’'s counsel on the sane
date. Due to the inadequate notice, Respondent's counsel were not present when
the witnesses were deposed. At the notion hearing, Petitioner offered the
depositions in evidence and, over objection, they were received for the sole
pur pose of suppl ementing ot her evidence.

8. Subsection 455.203(7), F.S., provides as follows:

455. 203 Departnent of Professiona
Regul ati on; powers and duties. --
The Departnment of Professional Regul ation
shal |

* * %
(7) Require all proceedings of any board or
panel thereof within the departnent and al
formal or informal proceedi ngs conducted by
the departnment or a hearing officer with
respect to licensing or discipline to be
el ectronically recorded in a manner
sufficient to assure the accurate
transcription of all matters so recorded.

9. Section 455.225, F.S., provides pertinently as follows: 455.225
Di sci plinary proceedings. --

(2) The departnent shall expeditiously
i nvestigate conplaints. Wen its
i nvestigation is conplete, the departnent
shal | prepare and submit to the probable
cause panel of the appropriate regul atory
board the department's investigative report.
The report shall contain the investigative
findi ngs and the recomendati ons of the
department concerni ng the existence of
pr obabl e cause.

(3) The deternmination as to whether probable
cause exists shall be made by a majority
vote of a probabl e cause panel of the board,
or by the departnent, as appropriate.

The probabl e cause panel or the departnment,
as may be appropriate, shall make its

determ nati on of probable cause within 30
days after receipt of it by the departnent's
final investigative report. . . If probable



cause is found to exist, the departnent
shall file a formal conplaint against the
regul ated professional or subject of the

i nvestigation and prosecute the conpl ai nt
pursuant to the provisions of chapter 120.

10. The evidence adduced at the hearing establishes that the proceedi ngs
of the Probable Cause Panel were recorded in conformance with subsection
455.203(7), and that the provisions of subsections 455.225(2) and (3) were
followed in arriving at a determ nati on of probable cause. The transcript of
the tape recording of the neeting of the Probable Cause Panel, which was
produced at the hearing pursuant to subpoena directed to the Executive Director
of the Board, reflects that the panel nenbers nade a reasoned deternination to
find probabl e cause after discussion and eval uation of the case. The
departmental investigative report had been provided to the individual pane
menbers sone ten to fifteen days before their neeting, and they have
acknow edged that they considered the sane in arriving at their determ nation
Al t hough the transcript of the tape recording is somewhat anbi guous as to
preci sely what alleged violations of Chapter 466, Florida Statutes, were the
subj ect of the probable cause determi nation, the m nutes of the pane
proceedi ngs specify that probable cause was found "under, but not limted to,
Chapter 466.028 (1), d, n, u, y, bb."™ It is thus determ ned that the
proceedi ngs of the panel neet the test set forth in the recent case of Kibler v.
Depart ment of Professional Regul ation, 418 So.2d 1081 (Fla. 4th DCA 1982), that
"To sustain a probable cause determ nation there nmust be sone evidence
consi dered by the panel that would reasonably indicate that the violation
al | eged had i ndeed occurred.™

11. Al though the foregoing would ordinarily be sufficient to find that the
procedural steps taken by Petitioner in the processing of this case were in
consonance with the applicable provisions of |aw, Respondent has presented
anot her ground for dism ssal in his Supplenment to Motion to Dismiss and Mdtion
for Attorney's Fees and Costs filed subsequent to the evidentiary hearing, to
whi ch Petitioner has not responded. Therein, Respondent points to the fact that
the transcript of the Probabl e Cause Panel neeting shows that the Departnent's
prosecutor attended the nmeeting and recommended that the panel find probable
cause to issue an administrative conplaint against the Respondent. Although the
i nvestigative docunents attached to the depositions taken by Petitioner indicate
that the staff of the Department had recommended that the conplaint against
Respondent be di smi ssed and that only a letter of caution be sent to the
Respondent, the prosecutor stated to the panel that the Departnent’'s present
position was to prosecute first offenses of inconpetency on the part of
licensees. Counsel for the Board, an assistant attorney general, was al so
present at the neeting.

12. Respondent contends, and the Hearing O ficer concurs, that the
presence of and advice given by the prosecuting counsel at the panel neeting

vi ol at ed subsection 455.221(2), F.S., which provides that ". . . no attorney
enpl oyed or utilized by the department shall prosecute a matter and provide
| egal services to the board with respect to the same matter." Although it is

recogni zed that subsection 455.225(2) directs the Departnent to provide its

i nvestigative findings and reconmendati ons concerni ng the existence of probable
cause to the panel, it is equally apparent that the departnental attorney
prosecuting a matter is proscribed by subsection 455.221(2) from providing
advice to the Board, which necessarily includes its Probable Cause Panel, with
respect to the same case. It is therefore concluded that the proceedi ngs were
tainted by the presence and advice rendered by the prosecutor, and it is



unnecessary to determne the extent to which his statenents to the panel nmay or
may not have influenced their ultimte determ nation. The "appearance of evil"
is sufficient to nullify the otherw se proper proceedi ngs of the panel. As
stated in Kibler, supra,

"The adherence to rules and statutes by the
very agency charged with their enforcenent

is especially necessary if the public and the
parties regul ated are to maintain respect

and confidence in the decisions rendered by

t he agency. "

13. It should also be noted that throughout the discovery process in this
case, Petitioner's counsel has contended that he represents only the Departnment
and not the Board. This position is untenable. The Adm nistrative Conpl ai nt
was styled in the names of both the Departnent and the Board. The | anguage of
subsecti ons 455.203(7) and 455.207(1), refer to the Board as being "wi thin" the
Department of Professional Regulation. It is true that Chapter 455 contains
various provisions permtting the Departnment to chall enge actions taken by the
boards and vice versa, but in disciplinary proceedings, it is inescapable that
the two entities are so intertwined in the decision-making process as to nake
themvirtually one and the sane for all practical purposes. Normally, the
Department prosecutes only after a probable cause determ nation is found by a
panel of the Board, and it is therefore, in effect, prosecuting in behalf of the
Board which will ultimately issue the final order in the matter. The Depart nment
therefore is charged with complying with requirenents of the di scovery process
directed to any relevant nmatters pertaining to the case whether generated by the
Departnment itself or the Board. In short, the Departnment is sinply the
prosecutive armof the Board with respect to a particular adnmnistrative
di sciplinary proceeding of this type.

14. In view of the foregoing, it is
ORDERED:

1. That Respondent's Mtion to Dismiss is GRANTED, and this cause is
DI SM SSED wi t hout prejudice, and the file of the Division is hereby closed.

2. Respondent's Mtion for Attorney's Fees and Costs is DEN ED

DONE and ORDERED this 8th day of Decenber, 1982, in Tall ahassee, Florida

THOVAS C. OLDHAM

Hearing Oficer

Di vision of Admi nistrative Hearings
The Gakl and Bui | di ng

2009 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 8th day of Decenber, 1982.



COPI ES FURNI SHED:

Sal vatore A. Carpino, Esquire

Depart ment of Professional
Regul ati on

130 North Monroe Street

Tal | ahassee, Florida 32301

Ceorge L. Waas, Esquire
1114 East Park Avenue
Tal | ahassee, Florida

Mark Green, Esquire

Funk and G een

1020 Atl antic Bank Buil di ng
Jacksonville, Florida 32202

Fred Varn, Executive Director
Board of Dentistry

130 North Mbnroe Street

Tal | ahassee, Florida 32301



